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Abstract 

 

Indicators are frequently used as a compliance monitoring tool in global health 

law, in particular as part of the law-making strategy recently developed by the 

World Health Organization. In fact, global health law instruments, such as the 

International Health Regulations (IHR), the Framework Convention on Tobacco 

Control, and Global Codes of Practice, extensively use indicators for monitoring 

purposes.  

The objective of this paper is to analyze this phenomenon and shed light on what 

seems to be a pervasive component of modern global health policies. Going 

through the main global health instruments affected by compliance indicators, the 

paper aims to offer some insights into the relationship between indicators and 

binding regulatory tools as well as the shifting structure of global health 

governance.  

 

Keywords: Global Health, World Health Organization, Treaty-law, 

Interpretation, Compliance, Guidelines, Indicators. 
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Introduction 

 

The rise of global health law as a branch of law is a very recent development.
2
 

Although multilateral cooperation in the field of public health was amongst the 

first international legal regimes in the mid-19th century with the adoption of the 

international sanitary conventions, global health institutions have started to 

engage in law-making activities only very recently. Particularly noticeable in this 

regard has been the intensive use in the last decade of legal tools by the World 

Health Organization (WHO) to fulfill its constitutional mandate as the directing 

and coordinating authority in the field of health within the United Nations system. 

The 2003 Framework Convention on Tobacco Control, the 2005 revision of the 

International Health Regulations (IHR) and the Global Code of Practice on the 

International Recruitment of Health Personnel adopted in 2010 following the 

model of the well-known 1981 International Code of Marketing of Breast-Milk 

Substitutes are among the WHO‘s most important regulatory initiatives.  

The common denominator of all these instruments is the far-reaching use 

of indicators as a compliance monitoring tool. Seen as an essential component of 

any efficient public health approach, indicators are frequently used in global 

health.
3
 According to the WHO an indicator ―is a variable that can be measured 

repeatedly (directly and indirectly) over time to reveal change in a system. It can 

be qualitative or quantitative, allowing the objective measurement of the progress 

of a program or event.‖
4
 

                                                           
This paper was first presented at the 8th Viterbo Global Administrative Law Seminar ―Indicators 

in Global Governance‖, held in Rome (Italy), at the Aspen Institute Italia, on June 14-15, 2012 

(http://www.irpa.eu/category/gal-section/gal-seminars/). 
2
 Definitions of global health law often stress its ―five salient features, namely its: mission—

ensuring the conditions for the public‘s health (meeting ‗basic survival needs‘); key participants—

states, international organizations, private and charitable organizations and civil society; sources—

public international law; structure—innovative mechanisms for global health governance; and 

moral foundations—the values of social justice, which call for fair distribution of health benefits 

to the world‘s most impoverished and least healthy populations.‖ See L.O. Gostin, A. L. Taylor, 

―Global Health Law: A Definition and Grand Challenges‖, 1 Public Health Ethics (2008) p. 55. 

See also, M. Bélanger, Global Health Law: An Introduction (Cambridge Scientific Publishers, 

Cambridge, 2011); L.O. Gostin, ―Global Health Law Governance‖, Emory International Law 

Review, 22 (2008) pp. 35-47.  
3
 As an essential element of any public health measure, indicators are endemic in the global health 

field, a good example being the use of immunization coverage as an indicator of the performance 

of health systems and a benchmark for the allocation of development aid. See in particular A. 

Fisher, ―From Diagnosing Under-Immunization to Evaluating Health Care Systems. Immunization 

Coverage as a Technology of Global Governance‖, in K. E. Davis, A. Fisher, B. Kingsbury (eds.), 

Governance by Indicators. Global Power Through Quantifications and Rankings (Oxford 

University Press, Oxford, 2012) pp. 217-246. See also C. Larson, A. Mercer, ―Global Health 

Indicators: an Overview‖, 171 Canadian Medical Association Journal (2004), pp. 1199-2005.  
4
 See WHO, Checklist and Indicators for Monitoring Progress in the Development of International 

Health Regulations Core Capacities in States Parties (Monitoring Framework), February 2011, p. 

7. This definition is in line with the general definition of indicators provided by K. Davis, B. 

Kingsbury and S. Merry. See K.E. Davis, B. Kingsbury, S. E. Merry, ―Introduction: Global 

Governance by Indicators‖, in K. E. Davis, A. Fisher, B. Kingsbury, S. E. Merry (eds.), 

http://www.irpa.eu/category/gal-section/gal-seminars/
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Indicators thus defined are at the heart of all above-cited instruments and function 

as a bridge between different cultures (public health and legal approaches) and 

different actors (namely states, regulators‘ networks and civil society). This paper 

aims to bring to light some interesting aspects of the relationship between law and 

global health law indicators which show the growing complexity of global 

governance today and to investigate the central features of indicators and their 

impact on global health governance. To achieve this end, the paper will proceed 

as follows. First, it will describe how indicators are made and used in the field of 

global health law in order to illustrate the multiplicity and complexity of 

indicators across various instruments. The paper will then proceed to examine 

how global health law indicators illustrate a transformation of the relationship 

between law and other regulatory tools and the interplay between actors of global 

health governance. 

 

1. Global Health Indicators as Compliance Monitoring Tools  

 

1.1 The Revised International Health Regulations  

 

The Revised International Health Regulations (IHR), adopted by the World 

Health Assembly in 2005 based upon of its constitutional power to adopt 

regulations, exhibit a radically new attitude to combating public health 

emergencies
5
, ―with the protection of the international community from public 

health threats granted priority over national sovereignty in certain 

circumstances.‖
6
 Entered into force in 2007, the revised IHR apply to all 

                                                                                                                                                               
Governance by Indicators. Global Power through Quantifications and Rankings (Oxford 

University Press, Oxford, 2012) p. 6: ―(…) a named collection of rank-ordered data that purports 

to represent the past or projected performance of different units. The data are generated through a 

process that simplifies raw data about a complex social phenomenon. The data, in this simplified 

and processed form, are capable of being used to compare particular units of analysis (such as 

countries or institutions or corporations), synchronically or over time, and to evaluate their 

performance by reference to one or more standards.‖    
5
 Before its revision, the IHR scope of application was limited to a list of four diseases. The 2005 

revision broadened extensively the IHR‘s scope, making them applicable to all potential health 

risks, including infectious diseases and bioterrorism, food safety, nuclear accident, environmental 

health risks. A total of 194 signatory state parties (193 member states plus the Holy See) have 

committed to this responsibility. Article 2 of the IHR (2005) states that the primary purpose of the 

IHR (2005) is to ―prevent, protect against, control, and provide a public health response to the 

international spread of disease commensurate with public health risks, and which avoid 

unnecessary interference with international traffic and trade‖. 
6
 K. Wilson, C. McDougall, D.P. Fidler, H. Lazar, ―Strategies for Implementing the New 

International Health Regulations in Federal Countries‖, 86 Bulletin of the World Health 

Organization (March 2008) p. 215. See also D. Fidler, ―From International Sanitary Conventions 

to Global Health Security: The New International Health Regulations‖, 4 Chinese Journal of 

International Law (2005) pp. 325-392. 
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emergencies that potentially pose a risk to public health.
 7

 Among a vast array of 

obligations, the IHR‘s most far-reaching achievement is to impose on States a 

duty to ―develop, strengthen, and maintain […] the capacity to detect, report 

events in accordance with these Regulations, as specified in Annex 1‖
8
 in order to 

―respond promptly and effectively to public health risks and public health 

emergencies of international concern.‖
9
 Due to the necessary efforts to be made 

by a large number of countries – in particular, by developing countries
10

- in order 

to comply with this expensive and systemic obligation, all countries benefit from 

a transitional period until 15 June 2012, namely five years after the entry into 

force of the revised IHR.
11

 However, many concerns were raised about a growing 

gap between the intent of the IHR regarding the establishment of capacities in 194 

countries and the reality of implementation in the absence of a concrete sanction 

or dispute resolution mechanism.
12

  

To address this issue and provide an effective strategy to implement the 

regulations globally, the WHO published in February 2011 a ―Framework and 

processes for State Parties to monitor the development of their core capacities‖ at 

all levels and in accordance with IHR requirements.
13

 This document explicitly 

relies on article 54 of the IHR regarding reporting obligations of States and 

provides 28 indicators applicable in the context of the reporting process. More 

precisely, 20 indicators formally aim to monitor the implementation of the IHR 

                                                           
7
 According to some authors, the IHR‘s disease surveillance‘s role is at the ―‗center of gravity‘ for 

public health governance‖. See D. Fidler, ―Viral Sovereignty, Global Governance, and the IHR 

2005: The H5N1 Virus Sharing Controversy and Its Implications for Global Health Governance‖, 

in National Academy of Science (ed.), Infectious Disease Movement in a Borderless World: 

Workshop Summary (National Academy of Science, 2010) p. 220. 
8
 See article 5, IHR (2005) and Annex 1a. Core Capacity Requirements for Surveillance and 

Response. Agenda 7. Item 13.1. Third report of committee A. Fifty-eighth World Health 

Assembly; 2005. Vol. 2005. Geneva, WHO, 2005. 
9
 See article 13, IHR (2005).  

10
 According to Fidler, ―the new regulations are very weak with respect to providing developing 

countries with assistance in improving their surveillance and response capabilities. The lack of any 

clearly identifiable strategy, supported by funding, to help developing countries meet their 

minimum core surveillance and response obligations under the IHR 2005 has also been made more 

glaring by the virus sharing controversy.‖ See D. Fidler, ―Viral Sovereignty…‖, op. cit., p. 180. 

Also, there exists a clear conflict of priorities in developing countries with regards to the burden of 

epidemics such as HIV/AIDS, Tuberculosis and Malaria. 
11

 State Parties can seek for an extension of up to 2 years. In this case, State Parties should develop 

and submit to WHO an implementation plan for specific areas needing additional efforts. See 

WHO, Information to States Parties regarding Determination of Fulfilment of IHR Core Capacity 

Requirements for 2012 and Potential Extensions (WHO/HSE/GCR/2012.1), Geneva, WHO, 

January 2012. 
12

 According to a commentator, ―[t]he revised International Health Regulations have been 

criticized for subordinating health concerns to security and economic concerns.
 
They have also 

been described as overemphasizing surveillance,
 
not placing enough emphasis on assistance for 

developing countries
 
and lacking a legal mechanism to ensure compliance.‖ See P. Calain, 

―Exploring the International Arena of Global Public Health Surveillance‖, 22 Health Policy 

Planning (2007) p. 4. 
13

 See International Health regulations (2005), IHR Core Capacity Monitoring Framework: 

Checklist and Indicators for Monitoring Progress in the Development of IHR Core capacities in 

states Parties, Geneva, WHO, 2011.  



9 

 

through the annual reports to the World Health Assembly and 8 optional 

indicators provide monitoring of the comprehensive development of States‘ core 

capacities.
14

 All these indicators have been defined by consensus by a specific 

working group under the auspices of WHO working in conjunction with national 

technical institutions such as the US Centers for Disease Control and Prevention, 

the French Institut National de Veille sanitaire, the European Center for Disease 

Control and Prevention, external experts from Member States and the Member 

States involved in the field-testing of all indicators.
15

  

The IHR indicators are structured in the form of a checklist and are graded 

from 1 to 3 according to the intensity of implementation, States Parties being 

expected to reach levels 1 and 2 by 2012. Those who fail to do so by June 2012 

will have to present implementation plans based on these indicators.
16

  

The monitoring framework also indicates how indicators should be used 

and for which actors they are intended.
17

 In particular, the monitoring framework 

states that the use of indicators is by no mean intended ―for use as a tool to rank 

the performance of countries or to compare performance between particular 

countries.‖
18

 Moreover, all data communicated in this context are considered 

confidential and are kept in a secure database. The link between the IHR and 

global security explain this reluctance towards transparency, the only public 

document being the progress report presented by the WHO Director general to the 

WHA.
19

 IHR core capacities indicators are apparently seen as a means of trust-

building between State Parties and WHO and primarily constitute a tool of self-

assessment shared with WHO and main stakeholders to obtain feedback, 

recommendations and assistance.  

                                                           
14

 See WHO, Summary of Processes Used in the Development of the Monitoring Framework and 

Indicators, Geneva, WHO, 2011.  
15

 See id. p. 4. The tools developed for the monitoring framework (checklist, indicators and 

questionnaire) were based on existing regional and sub-regional tools and strategies worldwide 

such as the Asia-Pacific Strategy for Emerging Diseases (APSED); the Integrated Disease 

Surveillance and Response strategy (IDSR) in the African region; the Emerging Infectious 

Diseases (EID) Strategies in the Americas, and strategies in the European Region. An expert 

consensus methodology was used in developing the indicators. Then, WHO organized in 2009 

―technical consultancy and meetings‖ among all States, a large array of technical experts, 

international public health agencies, and partners. These consultations prompted ―very detailed 

comments (…) to each set of core capacity indicators.‖ Finally, the monitoring framework was 

pilot tested in all WHO regions. See WHO, Technical Consultation on the Monitoring of IHR 

Implementation: Summary report, August 2009.  
16

 WHO, Information to States Parties regarding Determination of Fulfilment of IHR Core 

Capacity Requirements for 2012 and Potential Extensions (WHO/HSE/GCR/2012.1), Geneva, 

WHO, January 2012.  
17

 According to an author, ―Indicators ensure that monitoring and evaluation is a standards-based 

process and that the selected indicators are a tool to recognize valuable results among multiple, 

central outcomes.‖ See V. Thouvernot, WHO Indicators for Monitoring the Implementation of the 

International Health Regulations (2005), presentation at the 7th Annual Public Health Information 

Network, 31 August 2009.  
18

 Id. p.13. 
19

 See, for instance, WHO, Implementation of the International Health Regulation (2005): Report 

by the Director General, 66th World Health Assembly, Provisional Agenda item 13.7, A65/17, 22 

March 2012. 
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1.2 The Framework Convention on Tobacco Control   

 

Since the tobacco industry had been undermining efforts to contain the tobacco 

epidemic through recommendations, the WHO had to use - for the first time in its 

history- its constitutional power of treaty-making
20

 by adopting in 2003 the 

Framework Convention on Tobacco Control (FCTC). In force since February 

2005, the FCTC gathers today 176 States Parties.  

As a framework convention, the FCTC contains general obligations to be 

completed by further guidelines and optional protocols
21

 and sets forth a global 

surveillance system for the tobacco epidemic. These obligations primarily consist 

in reducing the consumption of tobacco products, second-hand exposure and 

tobacco advertising and limiting the production of tobacco.
22

  

The Conference of the Parties (COP) to the FCTC has established an 

intergovernmental process designed to develop guidelines for the implementation 

of different provisions of the Convention. To date, the COP has adopted a set of 

seven guidelines
23

. All these guidelines address the issue of monitoring and some 

of them provide indicators to be used in the course of the reporting process. These 

indicators are both qualitative (e.g. ―enforcement of, and compliance with smoke 

free policies‖
 24

)
 
and quantitative (e.g. ―reduction in mortality and morbidity from 

exposure to second-hand tobacco smoke‖
25

). Other guidelines recommend that 

indicators be defined by States themselves. For example in the context of article 

12 States are invited to ―identify key indicators such as relevance, persuasion or 

behaviour change to assess the progress for each objective and achievement of 

outcomes.‖
26

 

It is noteworthy that these guidelines were defined by expert working 

groups and adopted by a notice and comment process involving all the Parties. As 

such, the guidelines ―reflect the consolidated views of Parties on different aspects 

of implementation, their experiences and achievements, and the challenges 

faced.‖
27

 It is also interesting to note that the delegations that negotiated the FCTC 

and took part in the making of guidelines were not composed of diplomats, but of 

                                                           
20

 Article 19 WHO Constitution.  
21

 The first protocol to the FCTC should be adopted in 2012 by the Intergovernmental Negotiating 

Body. The latter agreed, on April 4, 2012, on a draft text for a Protocol to eliminate illicit trade in 

tobacco products. The text will be submitted to the fifth session of the Conference of the Parties 

(12-17 November 2012, Seoul, Republic of Korea) for consideration and adoption. 
22

 K. W. Bernard, ―Negotiating the Framework Convention on Tobacco Control: Public Health 

joins the Arcane World of Multilateral Diplomacy‖, in E. Roskam, I. Kickbush (eds.), Negotiating 

and Navigating Global Health: Case Studies in Global Health Diplomacy (World Scientific, 

Singapore, 2012), pp. 47-76.  
23

 See WHO Framework Convention on Tobacco Control, Guidelines for Implementation – article 

5.3, article 8, article 9 and 10, article 11, article 12, article 13, article 14, Geneva, WHO, 2011. 
24

 Second Key process indicator, Guidelines for Implementation – Article 8, id. para. 48 (b).  
25

 Third Key outcome indicator, Guidelines for Implementation – Article 8, id. para. 48 (c). 
26

 WHO FCTC, Guidelines for Implementation – Article 12, para. 77.  
27

 WHO FCTC, Guidelines for Implementation – article 5.3, article 8, article 9 and 10, article 11, 

article 12, article 13, article 14, Geneva, WHO, 2011, p. 4.  
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representatives of technical agencies such as the Institut national du Cancer, 

which is in charge of the FCTC implementation in France. Therefore, it seems 

very likely that, as specified by the Head of the Convention Secretariat, the 

indicators ―reflect and promote best practices and standards that governments 

would benefit from in the treaty-implementation process.‖
28

  

 

1.3 Codes of Practice in Global Health  

 

One of the most effective legal strategies used by the WHO to implement its 

mandate consists in issuing recommendations in the form of codes of practice by 

virtue of article 23 of WHO Constitution. The International Code of Marketing of 

Breast-milk Substitutes
29

 and the Global Code of Practice on the International 

Recruitment of Health Personnel
30

 are among the very rare examples of successful 

implementation of the legal technique of codes of conduct.  

Aiming to have a broad scope of application encompassing not only States 

but also private actors, these two codes have a far-reaching legal effect that could 

be considered as unique in international law.
31

 Private actors were in fact directly 

involved in the production of the provisions regulating their behavior.
32

 In the 

same vein, the Global Code on Health Personnel was made possible thanks to the 

political support generated by Health Worker Migration Initiative (HWMI), a 

public-private coalition.  

                                                           
28

 Dr. Haik Nikogosian, Foreword of the WHO FCTC Guidelines for Implementation of Articles 

5.3, 8, 9 and 10, 11, 12, 13, and 14, Geneva, WHO (2011).  
29

 Jointly adopted at the 34th WHA on 23 May 1981 by the WHO and UNICEF, the International 

Code of Marketing of Breast-milk Substitutes aims to promote and protect breastfeeding, which 

was considered as being undermined by aggressive marketing practices of the infant-food industry 

in developing countries. In order to achieve this goal, the Code provides detailed provisions on the 

objectivity of education material and on product labelling and essentially laid down a ban on 

certain marketing practices used by the industry to promote the uptake of breast-milk substitutes. 

For an extensive review, see S. Shubber, The International Code of Marketing of Breast-Milk 

Substitutes (Kluwer Law International, The Hague, 1998).  
30

 Adopted by the 63rd WHA on May 21st 2010, the Global Code of Practice of the International 

Recruitment of Health Personnel aims to ―put in place a global architecture, including ethical 

norms and institutional and legal arrangements, to guide international cooperation and serve as a 

platform for continuing dialogue on the critical problem of health worker migration.‖ See A. L. 

Taylor, I. S. Dhillon, ―The WHO Global Code of Practice on the International Recruitment of 

Health Personnel: The Evolution of Global Health Diplomacy‖, 5 Global Health Governance 

(2011) p. 2.  
31

 As highlighted by Sikkink, the International Code on Breast-milk substitutes is to be considered 

as ―one of the most successful code efforts to date, in terms both of the detail of its provisions and 

the degree of its implementation.‖ See K. Sikkink, ―Codes of Conduct for Transnational 

Corporations: The Case of the WHO/UNICEF Code‖, 40 International Organization (1986) p. 

823.   
32

 As Sir Robert Jennings noted with regard to the negotiations of the Code on Breastmilk 

substitutes, ―the method was scientific investigation, consultation and cooperation with the 

manufacturers of formula milk substitute, to get an agreed code of conduct, publicity being the 

sanction.‖ It is well known that the negotiation of the Code on Breastmilk Substitutes involved a 

highly political and tumultuous campaign led by NGOs. See Sir R. Jennings, ―Preface‖, in S. 

Shubber, op.cit., iv.  
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The Code on Breastmilk substitutes illustrates an understanding of 

indicators different from the one described above to the extent that the 

implementation of the Code is, in itself, considered an indicator of progress 

towards the realization of broader strategies of breastfeeding promotion. The 

World Breastfeeding Trends Initiative (WBTi) launched by the International Baby 

Food Network (IBFAN) includes the degree of implementation of the Code as one 

of its 15 indicators aiming to assess the implementation of WHO Global Strategy 

on Infant and Child Feeding of 2003. The indicator of the compliance with the 

Code on Breastmilk substitutes is measured and interpreted on the basis of 

IBFAN‘s 30 years experience in monitoring the in-country code compliance. The 

key document here is the ―State of the Code by Country‖ report published 

periodically by the International Code Documentation Centre (ICDC) of IBFAN 

which constitutes a reference regarding the state of implementation of the Code.
 33

 

Graded as Red-Yellow-Green Status, this indicator serves as a tool to compare 

States‘ performances regarding compliance with the Code.  

A similar approach to indicators has also been at work with regard to the 

more recent Global Code on the International Recruitment of Health Personnel. 

Although monitoring processes are in their infancy,
34

 the potential for applying 

indicators in this field is very high. The Code was in fact adopted, among other 

things, to address the inefficiencies of existing regional codes mainly due to the 

absence of data monitoring.
35

 Thus, there is a very strong incentive to complete 

the code with indicators. Article 6 of the Global Code is in fact entirely dedicated 

to data gathering and encourages States ―to ensure, as much as possible, that 

comparable and reliable data are generated and collected pursuant to paragraphs 

6.2 and 6.3 for ongoing monitoring, analysis and policy formulation.‖ To monitor 

the progress made in implementing the Code a national self-assessment tool has 

been created for Member States. Composed of 15 quantitative and qualitative 

questions, this tool contains definitions and variables of the minimum data sets 

that will be included in the reporting, such as the coverage of health professions or 

the identification of migrant health personnel for statistical purposes.
36

   

 

 

 

 

 

                                                           
33

 S.P. Sethi, ―A New Perspective on the International Social Regulation of Business: An 

Evaluation of the Compliance Status of the International Code of Marketing of Breast-milk 

Substitutes‖, 22 Journal of Socio-Economics (1993), pp. 141-158.  
34

 WHO, Draft Guidelines on Monitoring the Implementation of the WHO Global Code on the 

International Recruitment of Health Personnel, March 2011. 
35

 According to A. Taylor, ―[e]xisting voluntary codes of practice and other similar non-binding 

instruments have been widely criticized as weak and ineffective in addressing the core challenges 

of health worker migration and its impact on health systems (….) because they lack meaningful 

mechanisms to collect data and to monitor national compliance.‖ See A. Taylor, op. cit., p. 5.  
36

 WHO, Draft Guidelines on Monitoring the Implementation of the WHO Global Code on the 

International Recruitment of Health Personnel, Annex 1: Key Variables and Definitions, March 

2011.  
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2. Global Health Indicators, Law and Governance  

  

While the emergence of indicators as regulatory tools is often described as 

exemplifying non-traditional rule-making as paradigmatically illustrated by the 

World Bank ―Doing Business‖ indicators, the compliance indicators described 

above are tools meant to be used when assessing the implementation of more or 

less traditional regulatory instruments of international law. Such relationship 

between indicators and legal instruments reveals an interesting dynamic between 

traditional international law and indicators, which is evidence of the increasing 

complexity of global governance.  

 

2.1 Global Health Law Indicators as Regulatory Tools  

 

Indicators are not legally binding. The WHO Checklist and Indicators for 

Monitoring Progress in the Development of IHR Core Capacities in States Parties 

expressly specifies this point.
37

 The same is true of the FCTC guidelines as well. 

The WHO‘s Convention Secretariat has called the guidelines ―a non-binding 

instrument adopted by an international body to provide assistance to countries in 

addressing specific issues at the national or international level.‖
38

  

But this does not mean that health law indicators are not actually complied 

with. There are many factors which may contribute to their practical efficiency. It 

is, for instance, arguable that there is a functional need for specifying the 

implications of generally worded obligations. The FCTC is a case in point given 

the inherently vague nature of most of its obligations.
39

  

Compliance indicators associated with a specific instrument are also 

usually presented as interpreting the obligations contained in the main instrument 

and as such, capable of claiming the same authority as the main instrument. The 

IHR monitoring framework provides an apt illustration, stating that the IHR 

indicators are ―the result of an interpretation, by a technical group of experts, of 

the IHR 2005 capacities requirements.‖
40

 In other words, the IHR indicators are 

presented as providing an operational meaning to the core capacities to the extent 

that they state what actions must be taken to meet the relevant requirements. In 

the same vein, the FCTC guidelines can even be considered as an authentic 

interpretation of the Convention inasmuch as that they are produced by the states 

parties themselves. Obviously, even interpretation has important law-making 

                                                           
37

 ―This monitoring document is not legally binding.‖ See IHR Checklist and Indicators … op. cit., 

p. 15.  
38

 World Health Organization Secretariat, Additional Matters Identified in the Convention for 

Consideration by the Conference of the Parties, art. 5, A/FCTC/COP/1/INF.DOC./3 (Jan. 5, 

2006). For a discussion on this point see S. Halabi, ―The World Health Organization‘s Framework 

Convention on Tobacco Control: An Analysis of Guidelines Adopted by The Conference of The 

Parties‖, 39 Georgia Journal of International and Comparative Law (2010) pp. 3-66.  
39

 See G.L. Burci, ―La Convention-cadre de l‘OMS pour la lutte antitabac‖, 132 Journal du droit 

international (2005) p. 83.  
40

 WHO IHR (2005), IHR Core Capacity Monitoring Framework, op. cit., p. 16.  
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implications as it is difficult to distinguish interpretation from norm creating 

activities in a principled way.  

Another important factor is the expert knowledge which backs up most 

health indicators. Scientific expertise is consistently accompanied in modern 

societies by what has been called ―deference to cognitive authorities‖.
41

 Any view 

presented as reflecting the consensus of a specific ―epistemic community‖
42

 is 

entitled to a considerable weight. Interestingly enough, after specifying that it 

lacks any legally binding effect, the IHR Core Capacity Monitoring Framework 

states that ―[i]t does however represent a consensus of technical expert views 

drawn globally from WHO Member States, technical institutions, partners, and 

from within WHO".
43

 The FCTC Guidelines likewise emphasize that they aim ―to 

assist Parties in meeting their obligations (…) under (…) the WHO Framework 

Convention, in a manner consistent with the scientific evidence (...) and the best 

practice worldwide‖.
44

 A WTO Panel recently relied on the FCTC Guidelines to 

interpret Member States‘ obligations in health and trade matters and justified its 

choice precisely by referring to those characteristics of Guidelines.
45

 Thus, it is 

very likely that indicators provided in the Guidelines could receive an 

adjudicatory application in similar contexts.
46

 

Such practical effects have serious implications for global governance 

which cannot be overlooked. Obviously there is more than one single way to spell 

                                                           
41
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43
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out the content of an obligation, which means that indicators implicate choices.  

An illustration may be in order. According to Annex 1 of IHR, State Parties shall 

have the capacities ―to determine rapidly the control measures required to prevent 

domestic and international spread.‖
47

 The ―Country indicator‖ for this capacity 

may seem very simple and straightforward: ―Public health emergency response 

mechanisms are established‖. However, this obligation is refined through the 

grading of the indicator based upon the ―development of IHR core capacities by 

capability level‖. Level 1 is described as follows: ―Public health emergency 

response procedures are established for command, communications and control 

during emergency response operations‖. The level 1 further supposes the adoption 

of ―case management guidelines for priority conditions.‖
48

 The compulsory 

establishment of such procedures does not appear in the IHR themselves. In other 

words, what is presented as a compliance indicator effectuates choices which may 

not be immediately apparent on the face of the obligation the compliance with 

which is being assessed.  

Sometimes indicators go even further than what a reasonable interpretation 

of the obligation would yield. An apt illustration is provided by the FCTC. Article 

8 of the FCTC requires the adoption of effective measures to protect people from 

exposure to tobacco smoke in (1) indoor workplaces, (2) indoor public places, (3) 

public transport, and (4) ―as appropriate‖ in ―other public places.‖ Although this 

provision does not extend the scope of the obligation of protection to private 

homes, one of the outcome indicators relating to this provision is ―reduction in 

exposure to second-hand tobacco smoke in private homes.‖
49

 The likely 

explanation seems to be that indicators are not merely interpretive, but also aims 

to illustrate the best practice, a notion which may justify going beyond the four 

corners of a text. One could also speculate that the formally non-binding nature of 

indicators may have led to a greater degree of toleration on the part of states. As 

stated by an author, ―[t]he nonbinding character of guidelines has been invoked by 

FCTC parties as a reason not to open discussion of the content of draft guidelines 

presented to the Conference of the Parties for adoption.‖
50

 Whatever the reason 

may be, it is important to be conscious that indicators do involve choices.  

 

 

2.2 Global Health Law Indicators and Global Health Governance  

 

The second pattern which can be discerned is that, because they are not part of 

law as traditionally understood and implicate a greater flexibility than law, 

indicators lend themselves to a wider societal participation than traditional legal 

instruments. For instance, the non-binding nature of the Code on Breastmilk 

substitutes and the Global Code on the International Recruitment of Health 
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Personnel presumably accounts for the fact that private actors are also targeted by 

these codes (the infant-food industry in the first code and the recruiters of health 

workers in the later).  

In the same vein, the IHR indicators are intended to be used not only by states, but 

also by other actors interested in assessing the performance of states. According to 

the IHR Checklist on core capacities, ―international development and donor 

agencies may also use [these indicators] to target country support for IHR 

implementation‖
51

. Likewise, one of the objectives of the checklist of indicators is 

―to enable State Parties to demonstrate […] to external stakeholders (e.g. 

international donors and development agencies) that their countries meet the IHR 

requirements regarding core capacity.‖
52

 Funding needs to set up disease 

surveillance and response capacities in developing countries constitute a colossal 

challenge for the developing countries. This means that when used by donors, 

indicators constitute a significant ―compliance pull‖. For instance, numerous 

grants or loans granted by the World Bank include a disease surveillance 

component in line with the requirements of IHR core capacities.
53

 Some of these 

World Bank projects aim directly to ―assist the countries to comply with their 

commitments under the International Health Regulations.‖
54

 Bilateral donors are 

also funding the development of developing countries capacities, notably as part 

of their obligation under Article 44 of the IHR to contribute through funding and 

technical assistance ―particularly in the development, strengthening and 

maintenance of the public health capacities.‖
55

 It is thus highly probable that the 

IHR core capacities indicators will be relied on by international and bilateral 

donors in order to assess the performance of their funding.  

A similar experience can be observed with the FCTC guidelines. Article 

20 of the FCTC calls on the parties to develop tobacco control surveillance 

systems in order to monitor the tobacco epidemic.
56

 A public-private partnership 
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called the Global Tobacco Surveillance System (GTSS) has been set up and is co-

managed by the WHO and its regional offices, the Canadian Public Health 

Association, CDC Foundation, the John Hopkins Bloomberg school of public 

health, the Campaign for tobacco free kids, the World Lung Foundation and RTI 

international (mix of public-private entities).
57

 The GTSS aims to gather, through 

the conduct of surveys, ―social science‖ data which are important to assess 

societal compliance with tobacco control policies and used in the global 

monitoring of tobacco control policies. In fact, the FCTC gave rise to a 

multiplicity and variety of tobacco control indicators, a situation described by the 

Convention Secretariat as follows: ―There is also a great variation in the use of 

indicator across the surveys, especially in the case of monitoring systems. The 

indicators used largely depend on the scope and on the level of detail in the data 

collected in relation to selected areas of tobacco control.‖
58

 The next COP in 

November 2012 will discuss and eventually adopt a ―standardization and 

harmonization of data collection initiatives‖, including the definition of 

harmonized indicators.
59

  

The Code on Breastmilk substitutes monitoring provisions goes even 

further by directly involving private actors and the civil society. Article 11.4 of 

the Code on Breastmilk substitutes provides NGOs with ―the responsibility of 

drawing the attention of manufacturers or distributors to activities that are 

incompatible with the principles and aim of this Code.‖ IBFAN, a NGOs which 

official mission is ―to work for universal and full implementation of the 

International Code and Resolutions‖, seized this opportunity to play a leading role 

in the Code monitoring. 

The use of the Code on Breastmilk substitutes as an indicator in advocacy 

efforts has revealed influential in many contexts, including in the field of Human 

Rights where implementation of the Code was stressed as a priority both by the 

UN Committee on the Rights of the Child and by the Special Rapporteur on the 

right to food that calls on the states and to the private sector to ―comply fully with 

the international code of marketing of Breast-milk substitutes (…) even where 

local enforcement is weak or non-existent.‖
60

 Thus, not only do indicators 

constitute governance tool in the hands of those responsible for the production of 

the standards the implementation of which are to be evaluated but they also foster 

the participation of other stakeholders.  

Similarly, the civil society uses the implementation of the Global Code on 

the International Recruitment of Health Personnel as an indicator of progress 

towards a better strategy of recruitment of foreign health workers. The wide-

spread public health view that only evidence-based actions are reliable lead 
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various NGOs to develop standardized indicators to track progresses of the 

international cooperation in this field.
61

 For example the Asian Action Alliance 

for Human Resources for Health uses the Global Code as a proxy for assessing 

Health human resources policies.
62

   

 

 

Conclusion 

Indicators are a pervasive phenomenon in various areas of modern governance. As 

shown above, global health is not an exception to this. Considered as part of an 

efficient and accountable public health policy, global health indicators represent a 

new tool of governance and as such, pose a variety of questions as to the proper 

way of analyzing them. This is all the more so considering the above-described 

close relationship between global health law indicators and traditional legal 

instruments in the field of global health.  

The tentative conclusion which can be drawn from the analyses offered in 

this paper is that compliance indicators in global health challenge the traditional 

picture of the public regulatory domain. Although technically non-binding these 

indicators generate a significant degree of impact due to their precision and 

science-backed legitimacy. The greater flexibility offered by compliance 

indicators as opposed to traditional binding regulatory tools also enable them to 

bring into play a wider range of societal participation, which in its turn contributes 

to their practical efficiency. The result is an increasingly complex picture of 

global governance in which the allocation of power is no longer exclusively 

conducted by public authorities.  
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