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Editorial

The DSK Affair: Law & Order v. Police Judiciaire
It was my privilege, when taking my first steps in comparative public law, to “wash 
the hands” (I am using that wonderful Talmudic expression1 defining the relationship 
of Master and Pupil) of the great Mauro Cappelletti. I was his assistant and collabor-
ator for seven years in which time the Integration Through Law project took shape.2 
If one concept was drilled into me during those years, it was the importance of culture 
in general, and legal and political culture more specifically, in giving legal norms their 
meaning and normative value. The legal text is both reflective of its cultural milieu 
and constitutive of it. How else to explain that the very same legal text, lexically speaking, 
almost invariably has different meanings, sometimes radically different meanings, in 
different legal orders?

It is not every day that we are treated to a seminar in comparative public law  
conducted on the front pages of newspapers around the world which drives home this 
message. But such was the so-called DSK affair. Dominique Strauss-Kahn, Director 
General of the International Monetary Fund, and leading would-be Socialist candi-
date for the French Presidency, was removed from an Air France airplane and arrested 
for alleged rape of a hotel maid. He was arraigned, subjected to the infamous NY police 
“perp(etrator) walk” in front of the press, his bail was denied (he can thank Roman 
Polanski for that) and he was incarcerated in the infamous Rikers Island Prison await-
ing trial. A Grand Jury indicted him for serious sexual offences. In a subsequent hear-
ing he was released to house arrest. As we go to press, it would seem that the cred-
ibility of his accuser has been sufficiently impugned as to cause doubt in the mind of 
the NY Attorney General regarding whether he could secure a conviction if the case 
were to proceed to trial. He has been freed from his house arrest and is awaiting a  
decision in New York.

What is of interest to I·CON is the fascinating Rashomon type reaction on both sides 
of the Atlantic to the unfolding process. It offers a rare example to the oft discussed 
relationship between legal process and political culture. It also helps remind those of 
us often lost in the stratosphere of “Global Constitutionalism” and all that as to how 
‘situated’ law is, reflective and constitutive of differing normative sensibilities.

1 Berachot 7b
2 http://books.google.com/books?id=XalJ3v6f8rgC&pg=PA170&lpg=PA170&dq=Integration+thr

ough+law&source=bl&ots=2WmgwqotR2&sig=AMs7QQA7rWI2HWLz3hjGubx21lE&hl=en&ei= 
rSssTtGfJsGSgQeo98WYCw&sa=X&oi=book_result&ct=result&resnum=4&ved=0CDcQ6AEwAw# 
v=onepage&q&f=false
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If asked, both Americans and Europeans (in this case the French) would vow their 
own, and their systems’ respect for the principle of the presumption of innocence until 
proven guilty as a mainstay of our constitutional orders, indeed as a fundamental 
right. Yet, looking at the same TV footage, Americans and the French saw different 
things. In France, to judge from the media at the time, both Left and Right rose in 
indignation against the psychologically brutal public humiliations that DSK had to 
suffer, all whilst presumed innocent under the law. He was treated like a “common 
criminal” was a recurring theme in public comment in France and elsewhere. And 
so he was. It is impossible to square the New York process of arrest with its structural 
assault on the dignity of the accused with any meaningful notion of Presumption of 
Innocence.

What is interesting is why and how a rights-based legal culture such as the United 
States seems oblivious, indifferent and/or resigned to such. How is it that the same 
images in French and American homes raised revulsion in one and interest and fas-
cination, but no more, in the other? There cannot be a single answer, and all putative 
explanations will for the most part be speculative. But it is this type of question which 
has become increasingly interesting as we deepen our understanding of the reciprocal 
relationship between law and culture.

Here, then, are some speculations.
There is a famous distinction, discussed profoundly by Mary Ann Glendon, between 

the dignity based rights orientation in Europe, and the liberty oriented approach of 
American rights. In this context, the American sensibility is more concerned with jus-
tifications for denial of liberty—which were ample in the early stages of the DSK case. 
The European (or French) sensibility is more attuned to the dignity of the accused. 
You note my use of “more”—these are not black and white distinctions, but they are 
very real. They are accentuated in France, where questions of honor are far more  
integral to the legal culture. Defamation of character is considered a criminal offense.

These differences in the legal culture are re-enforced in the general culture. One of 
the longest running TV series in the US has been “Law and Order” —which provides 
a weekly dose, with a high degree of realism, of the criminal process, involving both 
police and prosecutors, in New York City. It has been hugely successful outside the 
US, not least in France where episodes are to be seen each week on French Television 
(Police Judiciaire). Week in and week out, American (and French) spectators witness 
celebrities (Law and Order specializes in fictionalizing real life events) subjected to 
DSK style treatment. One does not need Pierre Bourdieu to explain how such popular  
cultural products (and many like them—the reality police-in-action COPS is another 
stupefying assault on human dignity which plays out on American television weekly) 
set norms, condition normative expectations, normalize practices which elsewhere 
might appear as abnormal and offensive. When you see a ‘perp walk’ weekly on TV, 
you stop questioning it. It becomes normal. It becomes the norm. Of course, it should 
be added, that within such a culture, the ‘shaming’ effect will be somewhat reduced—
as it comes to be understood and accepted that arrest, arraignment, indictment and 
even the infamous perp walk, are not to be confused with guilt. Still, after twenty-five 
years living in this country, I continue to find it horrible.
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But our Seminar does not end here. After all, this facet of American culture is well 
known in France, not least to the Bien Pensants who lead the cries of Oy and Vey at 
the fate of DSK. If you troll the internet as I have done, and read carefully the torrent 
of indignation in the days immediately following the arrest, you cannot but notice 
two features which actually provide a silver lining to the much maligned American 
process and which show up some ugly features of French legal culture. It is more than 
self-evident that a good part of the presumption of innocence argument was but a 
camouflage to the somewhat different “how can you do this to him?” “How could you 
treat ‘him’ like a common criminal?” I.e., it was not the treatment as such, but the fact 
that DSK was subjected to it that gave offense. The silver lining is the egalitarianism of 
the American criminal process: Everyone, prince or pauper, appears handcuffed. And 
the ugly feature is an equally undeniable elitism which appears almost natural and 
is not denied by serious colleagues in France—as indeed any visit to a police station 
or pre-trial detention center in France dealing with ‘common criminals’ will amply 
illustrate. The NY Cops have little to teach their French brethren in the humiliation 
department, except that is, when it comes to ‘uncommon criminals.’

The second silver lining for the American process, and a second badge of shame 
for France (now widely acknowledged in France itself), is the seriousness with which 
sexual offenses and sexual harassment in the work place and elsewhere are taken in 
the United States and the egregious license which is still allowed, especially the rich 
and mighty, in France. For many, it was not simply the conditions of arrest which 
riled, but the fact of arrest. The infamous “c’est un troussage de domestique” comment, 
tells the whole story here.

Neither French nor Americans come out Snow White in this tale. Interestingly, the 
public seminar has had a greater effect than one would have suspected. It actually 
opened a debate in the USA about the dignity of the accused before conviction and it 
released a mini-revolution in France as regards sexual aggression among the rich and 
mighty and the conspicuous failure of the media and the law to seriously assess and 
address the problem.

In this Issue
The issue begins with our symposium on The New Public Law in a Global (Dis)Order—
A Perspective from Italy. Contributions stem from a two-day seminar hosted at NYU 
School of Law in September 2010, which was co-sponsored by The Jean Monnet 
Center for International and Regional Economic Law & Justice along with the IRPA 
(Istituto di ricerche sulla pubblica amministrazione). The symposium opens with a 
preface by Sabino Cassese, Giulio Napolitano, and Lorenzo Casini outlining the main 
issues addressed by the various contributors. In the first article of the symposium 
Giulio Napolitano seeks to determine what, if any, mechanisms were adopted in the 
wake of the 2008 financial crisis in order to guarantee continued international co-
operation in the face of countervailing trends. A piece by Stefano Battini takes up three 
specific cases involving the World Heritage Convention with an eye toward clarifying 
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how global regulatory regimes impact domestic regulation. Global regulatory regimes 
are also at the center of an article by Lorenzo Casini, which illuminates the relationship 
between cultural property law and a variety of global institutions—both public and 
private. Elisa D’Alterio offers an original perspective on the concept of judicial comity, 
beginning with an account of its development and subsequently tracing the reasons 
for its growing relevance. Maurizia De Bellis closes the symposium with an exploration 
of how public regulatory regimes operating globally have incorporated norms derived 
from private bodies—extending a trend dating back over a century into ever more 
complex contexts.

Our issue concludes with a symposium on Nordic Juristocracy. The first contribution, 
by Ran Hirschl, offers insights drawn from Nordic constitutionalism regarding two 
specific questions: first, how necessary is active judicial review to securing high levels of 
democracy, human development, or other similar ideals and, second, what are the links 
between economic liberalization coupled with evolving political alignments and judi-
cial review? For Hirschl, the conclusions reached provide a striking counter-narrative 
to—in his words—“the canonical insights of constitutional theory.” Jens Elo Rytter and 
Marlene Wind investigate the Danish experience with international and European law, 
set against the weak Nordic tradition of judicial review by courts. Juha Lavapuro, 
Tuomas Ojanen, and Martin Scheinin set out a rewarding analysis of the Finish model 
of constitutional review. A final article by Ragnhildur Helgadóttir seeks to explain why 
Iceland is significantly less resistant to judicial review than other Nordic nations.
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